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Introduction

[1]  This is an appeal against a decision of the Chief Executive of the Ministry of
Business, Innovation and Employment (“MBIE”), determining that a unit constructed

by Mr Dall is a “building” as defined in s 8§ of the Building Act 2004 (“the Act™).!
Background

[2] On 26 September 2018, the Hurunui District Council issued to Mr Dall a
Notice to Fix under s 164 of the Act in relation to building work he had carried out

without a building consent. Mr Dall had constructed what is commonly referred to as

Y Determination 2019/017, 17 May 2019 (hereinafter ‘The Determination’).
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a “tiny house”, or a unit comprising of a trailer (the substructure) and a dwelling which

is constructed on the trailer (the superstructure).?

[3]  On 18 October 2018, Mr Dall applied to the Chief Executive of the MBIE for
a determination under s 177 of the Act. The decision-maker was required to determine
whether the Unit was a “building” in terms of s 8 of the Act and thus subject to the
requirements of the Act, or whether the Unit was a “vehicle” or a “motor vehicle” and
therefore excluded from the definition of “building” pursuant to s 8(1)(b)(iii) of the
Act.

[4]  The decision-maker concluded:?

Given the unit’s characteristics considered as a whole and its essential nature
in which it used as an abode rather than as a vehicle, I consider that the unit is
a moveable structure and therefore falls under the general definition of a
building under section 8 of the Act.

[5] The decision-maker therefore concluded that the Unit was a building and that

the Council was correct to issue a notice to fix under the Act.
Grounds of appeal
[6] Mr Dall appeals the determination on the following grounds:

(a) The decision-maker erred in fact and law by finding that the Unit was
not a “vehicle” and was therefore a “building” as defined in s 8 of the

Act;

(b)  The decision-maker erred in law by incorrectly adopting, as its
preferred meaning of “vehicle” and “motor vehicle”, the natural and
ordinary meaning of those terms, as opposed to those defined in s 2(1)

of the Land Transport Act 1998;

2 Herein after referred to as “the Unit” — which includes both the substructure and the superstructure.
3 The Determination, at 4.3.13.



(c)

(d)

(e)

()

(2)

(h)

The decision-maker erred in law by concluding that “a vehicle...

cannot include a moveable structure”;

That the decision-maker erred in fact and in law by failing to distinguish

the facts of Determination 2016/011 and Determination 2017/058;

That the decision-maker erred in fact and in law by, having referred
with approval to para 4.3.5 of Determination 2016/011 that “caravan(s)
or mobile homes are clearly vehicles”, failing to properly or correctly
consider the degree to which the Unit in fact corresponded to either or

both caravans or mobile homes;

That the decision-maker erred in fact and in law by attaching weight,
or too much weight to the use of the Unit as opposed to its structural

and functional characteristics;

That the decision-maker erred in fact and in law by attaching weight,
or too much weight, to NZTA rules and regulations around load widths,

which are not relevant to the meaning of “vehicle” or “motor vehicle”;

That the decision-maker erred in fact and in law by failing to properly
consider, and give necessary weight to, the degree to which the Unit
conformed to either of the possible meanings of “vehicle” and “motor

vehicle” which were available.

[7]  Mr Dall therefore seeks orders that the determination of the Chief Executive

of MBIE be set aside and that the Court order that the Unit is a vehicle or a motor

vehicle and not a building in terms of s 8 of the Act.

[8] MBIE sought leave to appear on this appeal. The decision maker would not

normally do so and would abide by the decision of the Court in most circumstances.

In this case because of the interpretation aspects involved concerning the Building Act

the decision maker deemed it necessary to argue its position.



Approach on appeal

[91  The issue to be determined by this appeal is whether the decision-maker was
correct to conclude that the appellant’s Unit is not a “vehicle” or a “motor vehicle” but

is a “building” under s 8(1)(a) of the Act.

[10] In Austin Nichols & Co Inc v Stitching Lodestar, the Supreme Court held:*

On general appeal, the appeal Court has the responsibility of arriving at its
own assessment of the merits of the case ... Those exercising general rights of
appeal are entitled to judgment in accordance with the opinion of the appellate
Court, even where that opinion is an assessment of fact and degree and entails
a value judgment. If the appellate Court's opinion is different from the
conclusion of the tribunal appealed from, then the decision under appeal is
wrong in the only sense that matters, even if it was a conclusion on which
minds might reasonably differ.

Legal principles

[11]  Section 8 of the Act defines what a building “means and includes” under the

Act, and relevantly provides:

8 Building: what it means and includes
(1) In this Act, unless the context otherwise requires, building —

(a) means a temporary or permanent movable or immovable structure
(including a structure intended for occupation by people, animals,
machinery, or chattels); and

(b) includes—
(1
(iii) a vehicle or motor vehicle (including a vehicle or motor vehicle as
defined in section 2(1) of the Land Transport Act 1998) that is

immovable and is occupied by people on a permanent or longterm
basis; and ...

(4 This section is subject to subsection 9.

[12]  Section 9 sets out a list of what the term “building” does not include, none of

which are relevant in the circumstances.

Y Austin Nichols & Co Inc v Stichting Lodestar [2007] NZSC 103, [2008] 2 NZLR 141 at [5] and [16].



[13] The interpretation of s 8(1)(b)(iii) was considered by the Court of Appeal in
Thames-Coromandel District Council v Te Puru Holiday Park Ltd.> The Court held
at [22]:

Our conclusion is therefore that Duffy J approached the interpretation of ss 8

and 9 in the correct way by focusing first on whether the units came within

s 8(1)(b)(iii). What she had to determine was whether the units were vehicles

and, if so, whether they were immovable and occupied by people on a

permanent or longterm basis. If they were, they were buildings. If they were

vehicles but did not have those characteristics, they were not buildings. If they

were not vehicles at all, then s 8(1)(b)(iii) fell to the side; what one then needed
to look at was whether they came within the general definition.

[14]  The appropriate methodology for resolving the current appeal can therefore be

set out in the following way:
(a)  Isthe Unit a “vehicle” or “motor vehicle™?

(b)  Ifso, is the Unit immovable and occupied by people on a permanent or
long-term basis? If so, then the Unit is a “building”. If the Unit is a
vehicle but is not immovable or not occupied by people on a permanent

or long-term basis, then it is not a building;

(c) If the Unit is not a vehicle at all, does it otherwise come within the

general definition of “building” in s 87
Is the Unit a vehicle or a motor vehicle?
Chief Executive’s determination

[15] The decision-maker correctly identified that the first step was to determine
whether the Unit was a vehicle or a motor vehicle. In making that determination, she
noted that those terms are not defined in the Act. Accordingly, she held that their

“natural and ordinary meaning” must apply.

5 Thames-Coromandel Distriet Council v Te Puruy Holiday Park Ltd [2010] NZCA 633.
























